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	Divorce


	Historical Background


	
	Since Biblical times, Jewish culture has regarded divorce as a viable means of ending a marriage: "If a man takes a wife and marries her, if it comes to pass that she does not find favor in his eyes, because he has found some unseemliness in her, then he may write her a 'sefer keritut' (a bill of divorce) and give it in her hand and send her out of his house (Deuteronomy 24:1)." The 'sefer keritut', the get is a Jewish legal document, attesting to the divorce and conferring upon it legal validity. The word 'keritut', is from the root, 'krt', to cut, symbolizing the finality of divorce, the conclusion that is requisite if one is to begin a new chapter in one's life. The term may possibly be derived from an ancient ceremony that was practiced by other nations in the Biblical period, in which a man who was divorcing his wife would cut off the edge of her garment, as a symbol of the finality of their separation and of divorce. The divorce document is mentioned a couple other times in Scripture (Jeremiah 3:8, Isaiah 50:1), and it is likely that in ancient times it included the declaration: "For she is not my wife, nor am I her husband (Hoshea 2:4)." Reference to the inclusion of this verse, in Jewish documents, written in Aramaic, appears in scrolls dating from the fifth century BCE found in Elaphantine in Southern Egypt. 

The early establishment of a formal divorce ceremony reflects how highly Jewish law and society valued stable family relations. Marriage could not be terminated hastily, spontaneously, and simply, in a moment of anger or confusion, as was the practice in neighboring cultures to the ancient Jewish civilization. Divorce required a formal public process, carried out only after much serious reflection. It entailed official documentation, in the presence of witnesses, and the adherence to strict rules regarding the writing and documentation. These requirements also stemmed from the desire to enable the couple, and particularly the woman, to provide evidence as to their divorce, so that they would be free to remarry, and rebuild their personal and economic lives, as it is written: "And she will leave his house, and go to be another man's wife (Deuteronomy 24:2)." 

In ancient times, during the first centuries of the Common Era, the sages outlined in detail the requirements for giving a get. Great emphasis was placed on the free will of the person giving a divorce, on his being mentally fit and his acting based on accepted reasons for divorce. The woman's consent was not compulsory in those days in the Jewish world, just as it wasn't in the rest of the world. The sages did, however, attempt to prevent rash divorces by limiting the valid reasons for divorce and by imposing financial obligations on the man giving a divorce, such as the ketubah. The ketubah, a financial contract signed at the time of marriage, which obligated a man to return his wife's dowry and pay her a certain sum of money in the event of divorce, caused divorce to have serious financial consequences, and thus decreased its prevalence. This rationale for the institution of the ketubah is offered in the Talmud itself: "So that it should not be trivial to him to send her out [of his house and divorce her] (Babylonian Talmud, Tractate Ketubot, 11a)." 

At the height of the Middle Ages, around the year 1000 CE, the spiritual leader of Ashkenazic Jewry, R. Gershom, 'Me'or Ha'golah (The Light of the Exile)', legislated two reforms which changed the face of Jewish marriage and divorce - one prohibiting polygamy and the other prohibiting divorce against a woman's will. Violation of these reforms, of 'Cherem (excommunication) D'Rabbeinu Gershom' incurred serious sanctions of banishment and excommunication from the Jewish community. These reforms, which are still practiced today, greatly enhanced a woman's status in marriage, and balanced, to some extent, her standing in divorce with that of the man's.

	

	


Overview: History & Development of Divorce

From http://www.myjewishlearning.com/life/Life_Events/Divorce/History_Prn.shtml
Married women were particularly vulnerable to the vagaries of their husbands during the biblical period. The husband could "send [his wife] away" because of ervat davar, some fault or indecency [understood as a grave form of disloyalty, almost an adultery], without recourse on her part. The result for her was economic, physical, and psychological upheaval. 

Yet qualifications in the biblical text became important as later generations used them to build a protective legal structure for the wife: First, because the husband had to write a bill of divorce and present it to his wife, he could not simply lose his temper and divorce her in a fit of pique. Second, the husband was required to pay some kind of alimony. Third, the Bible records instances in which a man could never divorce his wife: if he had falsely accused her of premarital sex or if he had been forced to marry her because he raped her as a virgin.

Although these safeguards were minor in themselves, they established the right of the community to place limits on a man's absolute right of divorce

Rabbinical Requirements for Divorce

The rabbis placed additional qualifications on the husband, yet never challenged men's exclusive right to divorce. The rabbis enlarged the number of cases where divorce was prohibited, for example, if the wife became insane or was taken captive. They also increased the complexity of the divorce process, both to allow the beit din (rabbinic court) to open the possibility of reconciliation and generally to make the rabbis more active players in the divorce process. In addition, the rabbis enlarged the husband's financial responsibilities toward a divorced wife, by specifying the following in the ketubah (marriage contract): a lien to be paid by the husband in the case of divorce; the requirement that the wife's dowry and any other property she brought into the marriage be returned; and a minimal level of support until she remarried. Finally, the rabbis required the wife's consent to a divorce. 

The Talmud required that the get (bill of divorce), be granted with the husband's "full consent," thereby seemingly limiting the kinds of sanctions that could be applied in the wife's favor. The Mishnah, an early rabbinic legal code, however, specified circumstances under which a wife could request that the beit din "compel" the husband to grant a divorce: if the husband had unendurable physical defects; failed to perform his marital obligations of providing food, clothing, and sexual satisfaction; was repulsive to his wife; or beat his wife.

But if a man is compelled to appear before the beit din, can he be considered to be acting with his "full consent"? The rabbis answered "yes" by creating a legal fiction that a man who agrees to divorce his wife because of the pressure exerted on him to obey an order of a Jewish court is considered to be acting of his own free will. This device gave to the Jewish court the right to coerce the husband, or to a non-Jewish court the power to apply pressure at the behest of the Jewish court.

Jewish law does not permit physical violence or the issuing of a communal ban against the husband, but does allow coercion using words, for example, pressuring him through an issue unrelated to the divorce or withholding assistance that he requests but is not entitled to. But in the end, if the court is unable to convince him, the beit din cannot mandate a divorce if the husband refuses to give the wife a get.

Issues with Divorce

Yet serious problems remain. Traditional rabbis have been unwilling to directly challenge or abolish the husband's absolute power in the divorce situation. Hence, a woman cannot present a get to her husband in order to divorce him (although this is a possibility within Reconstructionist Judaism, and both the Reform and Reconstructionist movements accept civil divorce as fully dissolving a marriage). And even a Jewish court cannot grant a divorce without the consent of the husband.

The potential for abuse remains for wives in the Conservative and Orthodox movements, as husbands may extort money from their wives in exchange for a get or may refuse to grant a get out of spite or anger, leaving the woman an agunah, or deserted wife. The agunah cannot remarry and if she has children with another man, they are considered mamzerim, who may only marry converts or other mamzerim [according to biblical law].

Divorce as a Tragedy
http://www.religionfacts.com/judaism/cycle/divorce.htm
In Judaism, divorce is viewed as a great tragedy, but sometimes a necessary one. In the Torah, the prophet Malachi declared, "I hate divorce, says Adonai, the God of Israel." According to the Talmud, "When a man puts aside the wife of his youth, even the very altar weeps." {2} Yet allowances for divorce have always been a part of Jewish law. 

Historically, divorce has been the prerogative of the husband only, although the Talmud established several circumstances under which a husband could be compelled to divorce his wife: if the marriage was childless after ten years; if the husband refused to have sex with his wife; if the husband beat his wife; or if the husband contracted a "loathsome" disease. Around the year 1000 CE, rabbinical law stated that a wife could not be divorced without her consent. 

Traditionally, Jewish divorce is granted by a rabbinical court (bet din, "house of judgment") in addition to the civil court. This is now voluntary everywhere except Israel, where the rabbinate still controls matters of marriage and divorce. The bet din is made up of three rabbis knowledgeable in the laws related to marriage and divorce. A scribe and two disinterested witnesses should also be present. 

The husband and wife are interviewed by the bet din to ensure their mutual consent, and financial matters and grounds will be inquired into if a civil court has not already done so. If the divorce is granted, a get (divorce decree) is drawn up in hand-lettered Hebrew. The wife is prohibited from marrying for 90 days, to ensure that if she quickly remarries and becomes pregnant there will be no questions of paternity. 

In the Orthodox tradition, a divorced person must obtain a get granted by an Orthodox bet din in order to remarry. A child born of a woman's remarriage after a nonvalid divorce is considered illegitimate. However, this is not true of an Orthodox man who remarries after a nonvalid divorce, since technically under Jewish law he could have more than one wife. On the other end of the spectrum, the Reform movement considers all civil divorces valid. 

1. Mishnah Kiddushin 1:1.

2. Quoted in Robinson, Essential Judaism, p. 170.

	Printed from Chabad.org
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	Divorce Procedures

Jewish Divorce 101
The basic procedure of the Jewish divorce -- the mutual agreement, the document, the ceremony, and the aftermath
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	When a man takes a wife and is intimate with her, and it happens that she does not find favor in his eyes because he discovers in her an unseemly matter, and he writes for her a document of severance, gives it into her hand, and sends her away from his house. She leaves his house and goes and marries another man -- Deuteronomy 24:1-2.
The "Get"
According to biblical law, a married couple is released from the bonds of matrimony only through the transmission of a bill of divorce from the husband to the wife. This document, commonly known by its Aramaic name, "get," serves not only as a proof of the dissolution of the marriage in the event that one or both wish to remarry, it actually effects the divorce.

G‑d, who prescribed a formula for the fusion of souls, also gave instructions how two souls can be severed.
While Jewish law requires one to follow the law of the land, and thus necessitates a civil divorce as well, a civil divorce cannot serve as a substitute for a halachic (conforming to the strictures of Jewish law) get. Without a get, no matter how long the couple is separated, and no matter how many civil documents they may have in their file cabinet, in the eyes of Jewish law the couple is still 100% married.

Marriage is not merely an agreement between two individuals which can be dissolved at will, it is a union of souls. The same G‑d who prescribed a formula for the fusion of souls -- the formula followed beneath the wedding canopy -- also gave detailed instructions how these two souls can revert to a state of independence.

The Document
The get is a dated and witnessed document wherein the husband expresses his unqualified intention to divorce his wife and sever all ties with her. Click here for the text of the get document.

The get is written by an expert scribe acting as the husband's agent. Each get is individually tailored to the particular divorcing couple. One of the most important rules governing the writing of the get is the requirement that it be written specifically for the husband and wife who will be using it. This precludes the use of form documents.

Although technically the get can be written in any language -- provided it contains the key words and phrases mandated by Jewish law -- the universally accepted Jewish custom is to write it in Aramaic. It is also an age-old tradition for the get to be written in twelve lines (the numerical value of the Hebrew word "get"). The witnesses sign beneath the twelfth line.

The Transmission
The entire get procedure is performed in front of a beth din (rabbinical court consisting of three rabbis). Though technically only the presence of the husband, wife, and two witnesses is required to effect the divorce, practically, the get process is so complex that it cannot be done correctly unless done in the presence of experts in the field. In fact, rabbinic law automatically invalidates any get which was not written and transmitted in front of experts.

After the document is written by the scribe, the husband hands it to his wife in the presence of two kosher witnesses. At this point the marriage has been dissolved and the beth din will give both parties a certificate confirming their new marital status.

Rabbinic law automatically invalidates any get which was not transmitted in front of professionals
On occasion, circumstances prevent the husband and wife from appearing together in a beth din. In such an instance, the husband can appoint an emissary to act in his stead and bring the bill of divorce to his wife. Or, alternatively, the wife can appoint an agent to accept the get on her behalf. The appointment of such an agent is a halachically complex procedure in of itself, and must also be done in the presence of a beth din.

A Mutual Agreement
A key requirement in the get process is the complete acquiescence of both parties to the proceedings. "And it happens that she does not find favor in his eyes" teaches us that the document is only valid if it stems from the husband's desire to divorce his wife.1
Originally the wife's consent wasn't required in order for her husband to divorce her. This changed approximately 1000 years ago when the noted German scholar, Rabbi Gershom "the Light of the Diaspora," prohibited a man from divorcing his wife without her approval.

Consent is only considered to be such when both husband and wife are sane and sober minded at the time of the divorce.

The Aftermath
Once the couple is divorced, they are encouraged to maintain minimal contact if any. The sages were concerned that the previous intimacy and comfort level that they shared with each other can lead them to behavior inappropriate for an unmarried couple. In fact, Jewish law places certain restrictions on the ex-couple from residing together in the same housing complex.

That said, the couple is not precluded from remarrying each other; in fact, it is considered to be a special mitzvah to remarry a divorced spouse.2

	
	FOOTNOTES

1. 
Nevertheless, in a situation where the beth din determines -- based on halachic criteria -- that the woman has demonstrated sufficient grounds for divorce, the beth din is empowered to employ all measures at their disposal to compel the husband to "consent" to divorce his wife. For more on this subject, see The Agunah.

2. 
Two exceptions to this rule: a) if the husband is a Kohen, in which case he is prohibited from marrying any divorcee, including his own. b) If the ex-wife marries another man in the interim. Even if her second husband divorces her or dies, she may never remarry her first husband.


	

	

	Talmudic References:




Talmud Bavli: Sanhedrin 22a:

﻿R. Shaman b. Abba said: Come and see with what great reluctance is divorce granted; King David was permitted yihud [with Abishag], yet not divorce [of one of his wives].32

   
R. Eliezer33 said: For him who divorces the first wife, the very altar sheds tears, as it is written: And this further ye do, ye cover the altar of the Lord with tears, with weeping and with sighing, in so much that he regardeth not the offering any more, neither receiveth it with good will at your hand.34 Further it is written: Yet ye say, Wherefore? Because the Lord hath been witness between thee and the wife of thy youth, against whom thou hast dealt treacherously, though she is thy companion and the wife of thy covenant.35

   
R. Samuel b. Nahman said: All things can be replaced, except the wife of one's youth, as it is written, And a wife of [one's] youth, can she be rejected?48

Sanhedrin 55b:

﻿Raba said: Come and hear! A male aged nine years and a day who cohabits with his deceased brother's wife [the former having left no issue] acquires her [as wife]. But he cannot divorce her until he attains his majority.12 He is defiled through coition with a niddah,13 so that he in turn defiles that upon which he lies, as a garment which has lain upon [a person afflicted with gonorrhoea] — He disqualifies [a woman from the priesthood],14 but cannot enable a woman to eat [of terumah].15 He renders an animal unfit for the altar,16 and it is stoned on his account,17 and if he had intercourse with one of the degrees forbidden in the Torah, the latter is executed. Now here there is degradation, but no stumbling-block, yet it is taught: ‘It is stoned on his account.’ Since it was a deliberate offence, there is a stumbling-block, but the All-Merciful One had mercy upon him; now, He showed mercy to him, but not to the animal.

Eiruvin 41b

﻿
GEMARA. Our Rabbis learned: Three things deprive28 a man of his senses and of a knowledge of his creator,29 viz.,30 idolaters, an evil spirit and oppressive poverty. In what respect could this31 matter? — In respect of invoking heavenly mercy to be delivered from them.32 Three kinds of person do not see the face of Gehenna, viz.,30 [one who suffers from] oppressive poverty, one who is afflicted with bowel diseases, and [one who is in the hands of] the [Roman] government;33 and some say: Also he who has a bad wife. And the other?34 — It is a duty to divorce a bad wife.35 And the other?36 — It may sometimes happen that her kethubah37 amounts to a large sum,38 or else, that he has children from her and is, therefore, unable to divorce her. In what practical respect does this39 matter? — In respect of receiving [these afflictions] lovingly.40 Three [classes of person] die even while they are conversing,41 viz.,30 one who suffers from bowel diseases, a woman in confinement, and one afflicted with dropsy. In what respect can this information matter? — In that of making arrangements for their shrouds to be ready.

Eiruvin 15b

﻿As to the Rabbis, however, what exposition do they make of the expression: That he writeth her?17 � They require that text [for the deduction that a woman] may be divorced only by writing18 but not by money.19 For it might have been presumed that since divorce20 was compared with betrothal,21 as betrothal [may be effected] by means of money22 so may divorce [also be effected] by means of money;23 hence we were informed [that only by writing18 can divorce be effected]. And whence does R. Jose the Galilean derive this logical conclusion?24 — He derives it from [the expression of] ‘A letter of divorcement’25 [which implies:]26 The letter causes her divorcement but no other thing may cause it.27 And the Rabbis? — They require the expression of28 ‘A letter of divorcement’25 to [indicate that the divorce must be] one that completely separates the man from the woman;29 as it was taught: [Should a husband say to his wife,] ‘Here is your divorce on condition that you never drink any wine’ or ‘on condition that you never go to your father's house’ [such a divorce] is no complete separation;30 [if he said,] ‘During31 thirty days’32 is it regarded as a complete separation.33 And R. Jose the Galilean?34 — He derives it from [the use of] kerituth35 [instead of] kareth.35 And the Rabbis? — They base no expositions [on the distinction between] kareth and kerituth.36

I am getting a civil divorce. Do I also need a Get? Why?
From Rabbi Jeffrey Wolfson Goldwasser
Question: I am getting a civil divorce. Do I also need a Get? Why?

Dear Rabbi, 
What is the significance of a Get (or is it gett)? I know it is a Jewish divorce, but do I need this since I am Jewish? I am getting a civil divorce, but I wonder if I also need a Get to be divorced.
Thank you for any info!

Thank you for your question. As you indicate that you are in the process of a getting a civil divorce, let me wish you wholeness and healing through what can be an emotionally difficult process.

You ask about the significance and process of a get, a ritual divorce, in Jewish tradition. Just as marriage is entered with specific, recognized rituals in Jewish tradition, so is it ended. In traditional observance, the get is a document prepared according to precise formulas that is presented by a husband, or his agent, to his wife to dissolve the marriage. In traditional observance, this is the only way to end a marriage in the lifetime of the husband and wife. 

Most Reform rabbis hold that a civil divorce is sufficient to dissolve a marriage in all cases, following the rabbinic principle that "the law of the land [in which a person resides] is the [binding] law." Most Reform rabbis do not require a man or woman to produce a get from a previous marriage before officiating at a subsequent marriage. So, why would a Reform Jew want to acquire a get at the dissolution of a marriage? There are several reasons.

Conservative rabbis do require a get from a previous marriage before they will officiate at a subsequent marriage. A divorced Reform Jew who might in the future want to be married by a Conservative rabbi should acquire a get that will be recognized by the Conservative Movement. It is sometimes easier to arrange for a get at the same time as the civil divorce, however a get may be arranged many years after the civil divorce.

The consequences of not ending a marriage with a get are much more severe with regard to the orthodox rabbinate. From the perspective of orthodoxy, if a woman fails to receive a get after one marriage ends and then bears a child in a subsequent relationship, that child will be regarded as a mamzer (commonly understood as illegitimate or a "bastard," although the rabbinic concept of a mamzer is different). 

The stigma of being a "mamzer" will follow that child and all of that child's descendents for life. Once a person is a mamzer there is no way to undo it. According to traditional Jewish law, a mamzer can only marry a person of the same status - virtually eliminating the possibility of marriage under orthodox authority, including any marriage in the State of Israel. This is why it is so important from the perspective of orthodoxy to prevent the possibility of creating a mamzer.

Another issue related to a get is the problem of an agunah. In traditional Jewish law, an agunah is a woman who is forbidden to marry because she has not received a get from her absent husband. Historically, this was most likely to occur when a husband disappeared and the authorities were unable to confirm his death. Today, there is an increased occurrence in the orthodox community of women becoming agunot when their husbands refuse to produce a get following a civil divorce. Many orthodox rabbis consider the situation of the agunah to be one of the most serious problems facing Jewish law today.

I generally recommend that all Jews acquire a traditional get at the time of civil divorce if they believe that there is even a remote possibility that they subsequently may have children born to them. Acquiring a traditional get is relatively easy and inexpensive -- certainly much easier than dealing with the consequences of a child who is labeled a mamzer. The organization, Kayama1, helps Jews through the process of acquiring a traditional get. 

Some Reform rabbis will help divorcing individuals and couples end their marriages with a non-traditional get and appropriate rituals. In such a case, a Reform rabbi may produce a non-traditional get that is mutually created and mutually exchanged by divorcing husband and wife. Some Reform Jews have found great comfort and closure in using a Jewish ritual to end a marriage that was created with Jewish ritual. It is important, however, that the divorcing individual or couple understand clearly whether such a get would be recognized in other movements of Judaism.

I hope these comments are helpful to you.


Is Civil Divorce Enough?

The liberal movements who have held that a civil divorce constitutes a get, or Jewish divorce, are finding that on an emotional, religious level, it's just not enough.

In 1869 the Reform movement voted to accept civil divorce alone as dissolving a marriage. The decision grew out of a concern over the power imbalance in a Jewish divorce (which must be granted by the husband) and the devastating consequences for traditional women who could not obtain a get, or Jewish bill of divorce. Paradoxically, contemporary Reform Jews have begun to recognize that a religious divorce can provide spiritual and psychological closure, and some rabbis are offering modified Jewish divorce ceremonies. The Reconstructionist movement also accepts a civil divorce if the husband is unwilling to provide a get. The Conservative and Orthodox movements require a religious divorce to end a Jewish marriage. The following series of passages examine the new acceptance of religious divorce in the most liberal movements.
Reform and Reconstructionist Movements Encouraging a Religious Ceremony

Samuel Atlas, the talmudist professor of philosophy at Hebrew Union College, determined that the meaning of "dina d'malkhuta dina" ("the law of the land is law in civil matters")--a great principle of Jewish law--is that a civil divorce is a get. So the Reform movement's posture is that the moment a man and woman divorce in a civil court in the U.S., it is considered dissolved in the eyes of Jewish law.

However, as Rabbi [Reeve] Brenner [rabbi of the National Institutes of Health in Bethesda, Maryland]… explains, the application of dina d'malkhuta dina in the case of marriage is not universally accepted in the Reform movement. For the sake of unity among all Jews, the Reform movement now urges separating spouses to get a religious divorce in addition to the civil one. They say that when a couple marries as religious people, then the dissolution of such a marriage should also be religious.

The Reform movement understands divorce not just as a legal matter, but as a spiritual one, as well. A religious get is sometimes needed psychologically to help the separating couple begin new lives after the divorce. A divorce is transformative just as a marriage is, and, therefore, akin to all lifecycle events, rabbis should be part of it.

The Reconstructionist movement will also accept a civil divorce as a get. However, as Rabbi Steve Segar of the Reconstructionist Havurah of Cleveland explains, he would strongly encourage a religious separation ceremony symbolizing the relinquishing of the relationship. Segar would encourage the husband or wife to undergo such a ceremony individually, even if the former spouse were to refuse to participate.

​-- Nurete Brenner. Reprinted with permission from "Prenuptial accord good to 'get' prior to wedding" in the Cleveland Jewish News. 

Religious Ritual Helps Couple Acknowledge Loss

The way we divorce is changing. These days, we’re more likely to choose a religious ritual to mark the end of our marriages. Says Rabbi Sharon Sobel, Regional Director of the Canadian Council for Reform Judaism, "Rituals help effect a transformation. With a civil divorce, when it’s done, it’s done. But how do you acknowledge the loss of a marriage and relationship, even if it wasn’t a great one?"

​-- Jennifer M. Paquette, "Guide to Religious Divorce Rituals," www.beliefnet.com
Jewish Divorce Recognizes the Pain, Allowing for a New Beginning

"When a man divorces the wife of his youth, even the altar of God sheds tears" (Gittin 90b).

In most divorces, God is not the only one to shed tears. Divorce is not only the end of a marriage, but also a kind of death that must be mourned before one can go on to create new dreams.

As a Reform rabbi, I had worked over the years with many individuals who were going through divorces. I thought I understood their pain, their shame, their anger, and their grief. I had often seen that civil divorce wasn't sufficient to help people separate emotionally as well as financially and physically. I thought I understood the need for Jewish ritual to help them move through their loss to a place where they could begin again. I thought I understood that divinity needed to be present as a marriage ended just as it is present under the huppah [marriage canopy] when a marriage begins. I thought I had understood it all, but it wasn't until my marriage ended after 12 years, two children, and a thousand shattered dreams that I really began to understand.

I know full well that a traditional get [Jewish divorce] is a patriarchal ritual in which a man releases his wife, and his wife is released. Therefore, I was surprised to discover that I wanted a get. It was not for political reasons--i.e. so that no one would even question the status of any children that might come from a subsequent marriage--for I was already 40; there was little chance of other children.

My reason was personal, not political. I felt I needed to be released, to be set free from the commitments and the promises I had made to this marriage and to the man I had loved since I was 20 years old. I needed to face him one last time and to hear him acknowledge through ancient words that our dreams had been shattered and that the sacred bonds that had connected us had been destroyed. I didn't want the ritual that ended our marriage to be easy or pleasant; I wanted it to reflect the pain and dislocation that I felt. I somehow believed that only by facing the pain could I begin to reconnect with the holiness in my life.

From  Rabbincal Board of Greater New York
The Recalcitrant Spouse 

In today's world, Jewish men can easily withhold a get in divorce cases. Although a civil court may grant Jewish couples a divorce, Jewish law regards the couple to still be married. Hence, husbands can keep their wives at their mercy and under their control by simply refusing to issue them a get; indeed, a severe form of psychological abuse. For instance, husbands may use the threat of withholding a get as bargaining power to obtain certain benefits in divorce cases, such as financial gains or certain custody arrangements. A husband may ". . . vengefully and strategically use this dramatically superior bargaining power in negotiating a favorable property settlement or custody settlement with his wife" [Fox, B. N., & Krasnow, H. C. (1988, January). Secular solutions to obtaining a Jewish divorce. Illinois Bar Journal, pp. 274-278, 280]. This type of situation occurs when a husband makes it entirely clear to his wife that he will not cooperate in the executing and delivering of a get until his wife complies with his specific demands [A get-extorted agreement presents a strong case for coercion, and a wife may be able to seek relief under the law for her husband's unfair bargaining in the divorce. However, it may be difficult to prove that coercion took place, so it may be best for a Jewish wife consult with a lawyer before agreeing to her husband's blackmail]. If wives do not comply with their husbands' requests, husbands can literally keep their wives' marital ties intact for indefinite periods of time (or at least until they comply with their wishes). This situation forces the Jewish woman who believes in and wants to follow Jewish religious law to be faced with the impossible choice of either giving into her blackmailing husband or becoming an agunah. Although some women stand their ground, many simply choose to give in so that they can move on with their life. In any event, it should be clear here that whether or not a Jewish wife accepts her husband's demands and is issued a get, she is subjected to severe psychological abuse. This situation inflicts severe wounds on a Jewish wife, and certainly may leave permanent scars. 

Is there ever a reason for Jewish husbands to withhold a get in Jewish divorce? Although the answer to this question may appear to be an obvious "no", the present author believes there may be two: (1) in certain cases it may be appropriate to make sure that the civil divorce is actually complete before issuing a get; and (2) to simply make sure that the relationship, hence marriage, is really over. With regards to the first reason, one may wait to grant a get to first make sure that all the specifics of the civil aspect of divorce have been agreed upon and finalized to avoid later problems; it is likely that this advice would stem from the lawyer working on the husband's behalf [Of course, this reason for withholding a get would only work for honest couples, where the husband would not later trick his wife and become recalcitrant after the civil divorce is complete. Moreover, in most Jewish divorce cases, the civil divorce is completed first, and then the religious divorce takes place under the advisement of rabbis trained in Jewish divorce]. With regards to the second reason, one may wish to make sure that the couple has, indeed, decided to divorce from one another (i.e., determine that reconciliation is no longer possible). In some cases in Jewish law, there is no possibility of remarriage once a couple divorces [The most profound example of this is the kohen, a member of the priestly tribe in Jewish culture, who is not allowed to marry a divorcée, even his own former wife. Hence, a kohen would definitely want to make sure that his relationship has ended before divorcing, for once divorced he can never remarry his ex-wife]. For instance, if a couple divorced, remarried, and then they both divorced their second spouses, they could not then go ahead and remarry each other, for this is forbidden under Jewish law. Hence, withholding a get in these cases may be understandable. Even so, the reality remains that the withholding of a get is unethical if it is not correctly justified, and it is extremely difficult to ever justify withholding a get any longer than absolutely necessary (assuming that the withholding of a particular get is justifiable in the first place). 

This problem of husbands refusing to give their wives a get is a widespread phenomenon today, and exists wherever Jews reside in the world. For example, the number of agunot [plural of agunah] in New York State is estimated to be as high as 15,000 [Berkowitz, A. (1987). The prisoners of divorce. Lilith, 18, 18-23], although some estimates of the number of agunot in New York have been as high as 150,000 [Breitowitz, I. A. (1993). Between civil and religious law: The plight of the agunah in American society. Westport, CT: Greenwood Press]. There are enough publicly reported incidents of agunot to permit the inference that there are many more unpublicized cases. Astoundingly, in Israel there exist many cases where husbands choose to remain in the jail to which the Jewish courts have sentenced them for refusing to issue a get to their wives rather than freeing them of their marital bonds [In ancient times, the bet din ["Jewish court of law"] was allowed to use extreme force, if necessary, to cause a recalcitrant husband to issue his wife a get. This usually involved a pack of men beating the man continuously until he agreed to issue a get. If he died during the beatings, his wife was declared a widow and was allowed to remarry, since widowhood allows women to remarry. This phenomenon is an excellent example of the additional "abuse" that often occurred in Jewish divorce cases of the past]. This last point demonstrates that no matter where Jewish women live, they are always at the mercy of their husbands to be issued a get in divorce cases. 

However, it should be noted that this problem has a reciprocal element. Jewish wives can temporarily or permanently refuse to accept a get from their husbands (a matriarchal element of the divorce process). They may blackmail their husbands just like their husbands may blackmail them. This may cause an immense amount of psychological and financial turmoil for husbands. If husbands are not religiously divorced, they too cannot remarry under rabbinical law [Such men could remarry under Biblical law, since the Bible allows men to have more than one wife, but rabbinical law forbids polygamy, and most religious Jews in the world today follow rabbinical law]. Moreover, if husbands want a divorce but are refused one by their wives, they must still fulfill their financial obligations to their wives (until a religious divorce has occurred). Although this scenario is probably less likely to occur than husbands refusing to issue a get to their wives, the possibility exists that wives can psychologically abuse their husbands. In any event, it should still be clear that the Jewish husband has much more power to abuse his wife than a Jewish wife has to abuse her husband when it comes to divorce. 

This power differential can be seen more clearly by looking at the following phenomenon. If a wife refuses to accept a divorce from her husband, and that husband decides to go ahead and remarry anyway without divorcing his wife, he is not guilty of adultery, but rather polygamy, a much less serious offense in Jewish law. Although Rabbenu Gershom, a famous Jewish sage, forbid polygamous marriages in the eleventh century (i.e., rabbinical law forbids polygamy), it is still permitted under Biblical law. As a result, a husband who remarries without first divorcing is not guilty of adultery (but only the violation of a rabbinic prohibition), and any children that may result from such a union are not considered mamzerim ["illegitimate children"] [It is assumed here that the husband's remarriage is to a single woman. Certainly, if his remarriage is to a "married" woman who has not obtained a get from her husband, he would be in an adulterous relationship and the children that would result from the union would then be considered mamzerim ("illegitimate")]. A mamzer, or illegitimate child, is severely stigmatized in Jewish law, and it may be argued that knowingly producing a mamzer is an indirect form of child abuse. The reason that a man can have a child with another (single) women without making that child a mamzer is because a mamzer is, by definition, the product of a sexual relationship between a man and a "forbidden" woman; the Torah [Five Books of Moses] does not speak about "forbidden" men. Without question, we have before us a double-standard in Jewish law, with women having far less power and control over their situations, for if a woman were to go ahead and remarry without first divorcing, she would be guilty of adultery, one of the most severe offenses in Jewish law, and the children that would result from her "adulterous" union would be mamzerim, hence illegitimate. This point alone demonstrates how Jewish law in cases of divorce and remarriage may create an abusive situation for women when a recalcitrant husband refuses to grant his wife a religious divorce. 

Equally important to these points is the fact that Jewish rabbinical law has ruled that in cases where the wife has abandoned the husband, the husband is permitted to remarry without issuing his wife a get. This declaration was brought down by the eleventh century Jewish sage, Rabbenu Gershom, who also prohibited polygamy as mentioned above. Since the disintegration of the marriage resulted from the wife's decision to abandon her husband rather than accepting a divorce from him, it would, in the absence of a Biblical prohibition against polygamy, be inequitable to bar the husband from marrying another wife by reason of rabbinic legislation. However, this is only allowed provided that the husband obtains the signatures of one-hundred rabbis from three different jurisdictions approving that the remarriage is factually justified. This aspect of Jewish law displays an obvious double standard, in that a husband can remarry if his wife abandons him, while a wife whose husband has abandoned her cannot. Clearly, there exists the potential for abuse within Jewish marriage and divorce. 

Many religious women leave Judaism because they feel that it offers no resolve in their plight as agunot [Aiken, L. (1992). To be a Jewish woman. Northvale, NJ: Jason Aronson, Inc.]. Since wives may be rendered agunot for indefinite periods of time after civil divorces, many formerly religious women choose to simply go ahead and remarry civilly without receiving a get from their husband. This is problematic for three reasons: (1) these women have committed adultery because they are still bonded maritally by religious law to their ex-spouses for failure to obtain a valid divorce as required by Jewish law; (2) any child that arises from a union between a woman married according to Jewish law and someone other than her religious husband becomes a mamzer ["illegitimate child"]; and (3) a pre-get relationship of a "married" woman and another man cannot be solemnized after a get is granted by an agunah's husband because a once adulterous relationship cannot later become a legal marital relationship according to Jewish law. It is this third point that is relevant here in the discussion. A Jewish woman and her adulterous partner are not allowed to marry after the adulterer divorces her husband. Said another way, since the two individuals violated religious law initially, Jewish law does not permit them to each other after the woman obtains a get from her husband, even though the once adulterous relationship would now appear to be allowed since it would no longer be adultery if continued (figuratively speaking), for the woman obtained a get. No matter how we look at this situation, the important point to take from Jewish law is how essential it is that a "married" Jewish woman who is civilly divorced and her new love interest (assumed to be a Jewish man) wait until she obtains a get before commencing their relationship. Failure to do so creates the likelihood that a controversial and abusive situation will develop. This point of Jewish law is yet another example of the abuse and difficulties that may arise for the wife of a recalcitrant husband post civil divorce, and the level of self-abuse that the wife may inflict upon herself if she does not obtain a get before proceeding into a new relationship. 
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